National Security and The Free Press

Thomas Jefferson wrote, “Were it left to me to decide whether we should have a government without newspapers, or newspapers without a government, I should not hesitate a moment to prefer the latter.”
  He and other founders of our nation hoped the Press would “create a fourth institution outside the Government as an additional check on the three official branches."
  

Freedom of the Press is established in the First Amendment to the Constitution, among the first guarantees in the Bill of Rights.  Protection under the Bill of Rights is not absolute, though.  As Supreme Court Justice Oliver Wendell Holmes stated, “When a nation is at war many things that might be said in time of peace are such a hindrance to its effort . . . that no Court could regard them as protected by any constitutional right.”
  Freedom of the Press is a double-edged sword.  “[P]ublic security can . . . be compromised in two ways: by attempts to choke off the information needed for democracy to function, and by leaks that imperil the environment of physical security which a functioning democracy requires."
  

However, the flow of information that enables democracy requires more than a printing press; access to information is integral.  “Without some protection for seeking out the news, freedom of the press could be eviscerated.”
  

Yet, despite two centuries passing since the ratification of the Bill of Rights, neither Congress nor the Court has reconciled Freedom of the Press with the needs of national security at their most obvious point of conflict: media coverage of combat operations.  This gap in the law creates issues on government censorship and on the application of the espionage statutes to reporters; but more important to the Marine in his fighting hole, it leaves unclear how much time, space, and information he or she has to give a reporter when the waging of war presents more pressing concerns.  

Does the First Amendment Include a Press Right of Access to Combat Operations?


While a legal void exists regarding press access to military operations, case law has established criteria to determine whether the media possesses a right of access to prisons, and to criminal trials.
  While prisons and courtrooms are different forums, many legal scholars believe that the cases on these separate matters developed a single right-of-access doctrine.
  And while neither prisons nor the criminal courts are a battleground fought on by the MAGTF, the criteria developed in these cases are the likely starting point for determining whether the media has a legal right of access to U.S. forces in combat.  

The court’s right-of-access test asks: 


a) Has the forum been open to the public 

historically, and



b) has access been significant in the functioning 

of the process?


If both questions are answered affirmatively, a general right of access exists.  To restrict this access, the government must then prove:



c) A compelling reason to deny access exists, and 

d) the restrictions on access are narrowly tailored to meet the government’s needs.

Applying the Right of Access Doctrine to the Battlefield.

a.  Has the Forum Historically Been Open to the Public?


This first criterion discusses public access, not press access.  In the prison and trial cases, it was determined that “the media have 'no constitutional right of access . . . beyond that afforded the general public.'”
  

Bob Hope and Brown & Root aside, members of the public do not normally have access to U.S. forces in combat.  The public may be present on the battlefield, but villagers and refugees generally lack the extent of access the press desires. 

Reporters have had access though, and they are a subset of the American public (in their view, a surrogate of the broader public they hope to inform).
  Ironically, in stating that the press has no greater rights than the rest of the public, the Court has made them part of the public, and given them the obvious—and likely winning—argument that whatever access the press has had equates to a history of public access.


What access has the press historically had? 
  Traditionally, the media has not had access to covert operations, intelligence collection, or classified information.
  Special situations aside, however, the press has been present at every conventional conflict involving United States forces.  Further, throughout most of our nation’s history, the media has been able to chart their own course on the battlefield so long as they complied with military regulations.
  Unquestionably, the first requirement of the right of access test is met. 

b.  The Significance of Access to the Functioning of the 

    Process.

"[A] major purpose of this [the First] Amendment was to protect the free discussion of governmental affairs."
  While the media may not be important to the function of winning wars, it has had undeniable influence on which wars are fought and the manner in which they are fought.  “The CNN factor” would not be a military planning consideration today if the media lacked influence on the armed forces.  Further, one could look to the media’s effect on the Vietnam War, or to the effect publisher William Randolph Hearst and other “yellow journalists” had in instigating the Spanish-American War.
  Whether one likes the effect or not, the media undeniably influences the conduct of combat operations.


The press can satisfy the first two requirements of the court’s test and, therefore, can establish a right of access to combat operations.  This right will only be overridden if the government establishes a compelling need for restrictions, and narrowly tailors their restrictions to that need.

c.  The Compelling Need to Deny Press Access to Combat 

    Operations.


The reasons cited by the Department of Defense (DoD) for restricting the media to pools during the Persian Gulf conflict were:

1) to protect the physical safety of reporters,

2) to prevent the release of information that could jeopardize an operation or the lives of U.S. servicemen, and

3) that it was logistically impractical to allow the 1,400 journalists in Saudi Arabia to freely roam the front lines.
 


These rationales (aside from the location and statistic in the third) would apply in any conflict, and are likely the compelling interests DoD would present the Court in a suit to restrict media access.  Of these, the first rationale would clearly fail.  In it, the government argues that a constitutional right should be denied for the safety of the individuals who want to assert that right.  This argument was made by segregationists attempting to keep black children out of “white” schools.  It failed.

The second rationale is based on national security, specifically the protection of troops and operations.  National security has long held special status both in statute
 and in case law.

Additionally, this argument seeks the protection of third parties (not the individuals seeking to assert their rights, as in the first argument).  Protecting third parties is a legally acknowledged reason for restricting rights, and is specifically recognized as such in the criminal trial right-of-access cases.
  The government’s desire to protect servicemembers and to preserve operational security would likely be acknowledged as a compelling reason.


The government’s third reason, the logistical impracticality of admitting access to all reporters can be read as an extension of the national security argument.  The military cannot effectively defend the nation and meet the needs of a large number of reporters who are not self-sufficient.  Further, the disruption reporters create and their lack of stealth would endanger servicemembers.  This too is a compelling reason to restrict press access to combat operations.

d. Narrowly Tailoring Government Restrictions to National 

   Security Needs.

Having established two compelling reasons to restrict press access, the government must narrowly tailor any restrictions to those compelling interests.
  


i)  The Media Burden on the Military. 

Preventing the media from overburdening military logistics and interfering with combat operations can be, and has been, accomplished in two ways: through requiring reporters to maintain an accreditation to enter and remain in the combat area, and through forming media pools.
  Both methods are less restrictive than total press exclusion.


Accreditation, as practiced in Vietnam and during both world wars, allowed the reporters to roam the battlefield freely, accompanying any conventional unit they desired, and to travel to almost any location in the theater on military transport – provided they promised not to release information that met the governent’s definition of “sensitive.”  The accreditation system allows the military to determine the number and types of reporters (newspaper, television, radio) that could be accommodated by each type of unit without interfering with the unit's combat effectiveness, thereby eliminating the logistical argument.

Pooling reporters, providing them a military escort, and transporting them in groups is more restrictive than the accreditation system, but better serves the military’s compelling interests.  The closer oversight provided by pooling prevents reporters from overburdening or endangering units.  However, the press would argue, this more restrictive means is unnecessary.  The facts support this.  Of the roughly two thousand reporters that covered the Vietnam conflict under the accreditation system, less than ten had their accreditation revoked for breaking the rules.
  Because accreditation is less restrictive and nearly as effective, the court would likely find that pooling reporters fails to be narrowly tailored to the military's needs.
  


ii) Protecting National Security Information

A reporter covering a conventional military operation, under most circumstances, will only be exposed to information of fleeting value.  Censoring such information or delaying its release until the mission is complete and the unit has relocated negates the national security value of the information.
  Whether censorship provides an effective alternative depends on either the constitutionality of government censorship or the effectiveness and enforceability of press self-censorship.  If the court found press self-censorship (enforced through removal of accreditation or the threat of prosecution) to be constitutional, it would be a less restrictive and reliable alternative to total press exclusion.  Between pooling and accreditation with self-censorship, accreditation remains the less restrictive means of satisfying the military’s national security needs.   

Conclusion: The Media’s Right of Access to Combat Operations

While no laws specifically address whether the media has a legal right of access to U.S. military operations, case law has developed a test for determining if a right of access exists.  Under this test, the media is entitled to the access they have traditionally been permitted so long as they do not infringe on the military's compelling interests.
  The military’s two compelling interests with respect to press access are: 1) to limit the number of reporters in any given area to a size that will not jeopardize unit effectiveness, and 2) to prevent the release of information that could jeopardize missions, servicemembers, or national security.  The court’s test requires that the least restrictive means of ensuring these interests be used.  The least restrictive means is an accreditation system of the type used during the world wars and the Vietnam War.  Such a system would protect the media our nation’s founders esteemed, and allow the military to continue preserving the democracy they established.
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