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EDUCATIONAL OBJECTIVES:   The student will be able to identify the following:



		(1)	Five limitations of NJP. 

		(2)	Individuals authorized to impose NJP.

		(3)	Elements of the NJP notification to the accused.

		(4)	Rights of the accused during NJP proceedings.

		(5)	Maximum punishment which can be imposed at NJP by a company grade officer.

		(6)	Definition of aggravating circumstances.

		(7)	Definition of extenuating circumstances.

		(8)	Definition of mitigating circumstances.

		(9)	Legitimate grounds for appealing NJP.

		(10)	 Time limit for submitting an appeal.

		(11)	 Actions which may be taken by the officer reviewing the appeal.

		(12)	 Purpose of Booker Statements.

		(13)	 Purpose of a Commanding Officer's Script.

		(14)	 Procedures for conducting NJP.

		(15)	 Procedures for completing the UPB.



OUTLINE



1.	BACKGROUND 



	a.	Colonies Follow British Example.  Military commanders have historically used their authority to punish members of their commands for breaches of order and discipline.  As a general rule, naval commanders have enjoyed much more latitude in administering punishment than commanders in the ground forces.  For example, the American colonies, following British traditions, authorized their naval commanders to award punishment to their men without court-martial procedures.  However, the Army was not given such authority.



	b.	Army Recognizes Need for Summary Punishment Authority.  The lack of summary punishment authority for Army commanders prompted General George Washington to write to the President of the Continental Congress:





    "Some severe and exemplary punishment to be inflicted in a

    summary way must be immediately administered, or the Army will be

    totally ruined.  I must beg the immediate attention of Congress

    in this matter of utmost importance to our existence in the 

    Army."





Later in 1778, Washington wrote:



    "There are many little crimes and disorders incident to soldiery,

    which require immediate punishment and which from the multiplicity

    of them, if referred to court-martials, would create endless 

    trouble...(commanders) ought to have a power to punish on the spot..."



	c.	Congress Ignores Army's Needs for Punishment Authority.  Congress did not respond to the Army's needs for Nonjudicial punishment authority and this failure encouraged commanders to issue general orders providing for instant, often harsh, punishment.  For almost 100 years, the Army frequently resorted to such punishments as flogging, confinement, carrying a ball and chain, tying up by the thumbs, and staking offenders on the ground with molasses on their bodies.  All these severe punishments were invoked without the use of Courts-Martial.



	d.	Nonjudicial Punishment Legislation Passed by Congress.  In 1916, the first Army nonjudicial punishment legislation was passed by Congress.  It provided commanders with the authority to impose nonjudicial punishment for minor offenses when the accused admitted his guilt.  The punishments available were limited to admonition, reprimand, extra duties, restriction, and withholding of privileges.



	e.	Congress Passes Uniform Code of Military Justice.  In 1951, Congress passed the UCMJ which, under the provisions of Article 15, authorized commanders of all armed services to administer nonjudicial punishment.  Significant changes to Article 15 were made in 1962, and in 1963 a revision to the Manual for Courts-Martial substantially increased the amount and kind of punishment that could be awarded.  Principally, this increase in authority was to encourage commanders to decide minor offenses at nonjudicial punishment, rather than refer them to Courts-Martial.  The rules pertaining to nonjudicial punishment found in Part V of the Marine Corps Manual and Chapter I, Part B of the Manual of the Judge Advocate General (JAGMAN).  Chapter I of the JAGMAN contains regulations implementing and supplementing the Manual for Courts-Martial.  For example, even though the MCM authorizes reduction of more than one paygrade at NJP, the JAGMAN limits this by saying "under no circumstances may punishment or reduction in grade be imposed except to the next inferior grade."  The JAGMAN can limit what the MCM allows but cannot increase punishments authorized by the MCM.











2.	GENERAL 



	a.	Purpose of NJP.  Nonjudicial punishment provides commanders with an essential and prompt means of maintaining good order and discipline and also promotes positive behavior changes in service-members without the stigma of a court-martial conviction.



	b.	Minor Offenses.  NJP may be imposed for acts that are minor offenses under the punitive articles.  Ordinarily, a minor offense is one for which the maximum sentence imposable would not include a dishonorable discharge or confinement for longer than 1 year if tried by a general court-martial, but this is not a hard and fast rule.  The decision whether an offense is "minor", and should be disposed of by nonjudicial punishment, is a matter of discretion for the commander imposing NJP.



	c.	Commander's Discretion.  A commander who is considering a case for disposition under Article 15 will exercise personal discretion in evaluating each case to determine if nonjudicial punishment is appropriate.  No superior may legally direct that a subordinate commander impose nonjudicial punishment in a particular case.  Additionally, superiors may not direct that predetermined kinds or amounts of punishments be imposed for certain classifications of offenses.



	d.	Limitations on NJP



		(1)	Double Punishment Prohibited.  When nonjudicial punishment has been imposed for an offense, punishment may not again be imposed for the same offense under Article 15.  However, in some cases, nonjudicial punishment for an offense does not prevent a later trial by court-martial for the same offense.



		(2)	Increase in Punishment Prohibited.  Once nonjudicial punishment has been imposed, it may not be increased, upon appeal or otherwise.



		(3)	Multiple Punishment Prohibited.  When a commander determines nonjudicial punishment is appropriate, all known offenses should be considered at the same time and not made the basis for multiple punishments.



		(4)	Statute of Limitations.  Nonjudicial punishment may not be imposed for offenses which were committed more than 2 years before the date of imposition.  However, periods in which the accused was absent from the territory over which the United States has jurisdiction, or in the custody of civil authorities, or in hands of the enemy, shall be excluded from this 2 year period.



		(5)	Civil Courts.  Nonjudicial punishment may not be imposed for an offense tried by a federal, state or foreign court without the prior permission of the officer exercising general court-martial authority over the command.





3.	AUTHORITY TO IMPOSE NONJUDICIAL PUNISHMENT 



	a.	Commanding Officers.  Commanding officers may award nonjudicial punishment to officers and enlisted members of their command.  For the purpose of Article 15, commanding officers in the Marine Corps are defined as company/ squadron commanders and above.  Although company commanders may punish officers of their command, this right, by custom, is usually reserved for the battalion commander.  Except for flag or general officers in command, the authority to award nonjudicial punishment may not be delegated.



	b.	Officers in Charge (OIC).  OICs may punish only enlisted personnel under their command.  An officer in charge is specifically designated by departmental orders, tables of organization, orders of a flag or general officer, or orders of the senior officer present.  An example of an OIC who may impose NJP is the OIC of a Marine security detachment or recruiting station, not one who merely carries the title, such as the OIC of a communications platoon.  Regardless of rank, an OIC can only impose the punishment that a company grade officer could award.  An OIC may not delegate NJP authority.



	c.	Withholding of Nonjudicial Punishment Authority.  Unless specifically authorized by the Secretary of the Navy, commanding officers shall not limit nor withhold the Nonjudicial punishment authority of subordinate commanders (however, see following paragraph concerning units attached to naval vessels).



	d.	Units Attached to U.S. Navy Ships.  The commanding officer of a U.S. Navy ship is authorized to determine whether, and under what circumstances, a commanding officer or OIC of a unit embarked on the ship can exercise his nonjudicial punishment authority.  Sometimes the commanding officer of the ship may choose to permit a commanding officer or OIC of an embarked unit to impose nonjudicial punishment for certain kinds of offenses, and reserve the right to impose punishment for all other offenses personally.  As a general rule, all cases requiring nonjudicial punishment should be first referred to the ship's commanding officer for disposition.



4.	PRELIMINARY PROCEDURES



	a.	Preliminary Inquiry.  When an offense is brought to the attention of military authorities, the officer exercising immediate Article 15 jurisdiction over the suspect will initiate a thorough inquiry or investigation into the matter.  In most cases involving minor offenses, the preliminary inquiry will provide sufficient information to determine if nonjudicial punishment is warranted.



	b.	Notification of the Accused.  If after a preliminary inquiry, the commander determines that nonjudicial punishment is appropriate, he shall ensure that the accused is notified in writing.  This notification shall include:



		(1)	A statement that the commander is considering imposition of NJP.



		(2)	A statement describing the offenses (including the article of the UCMJ) which the service member is alleged to have committed.



		(3)	A brief summary of the information upon which the allegations are based, or a statement that the service member may, upon request, examine available statements and evidence.

		(4)	A statement of the rights that will be accorded the service member during the hearing.



		(5)	A statement that the accused may demand trial by court-martial (unless the individual is embarked aboard a Navy ship where the right to demand trial does not apply).



		(6)	A statement describing the maximum punishment which may be imposed by the NJP authority.



		(7)	A statement that if trial by court-martial is demanded, the charges could be referred to a summary, special, or general court-martial.



		(8)	A statement that the accused may refuse trial by summary court-martial.



		(9)	A statement that if the case is referred to a special or general court-martial, the accused has the right to be represented by a lawyer.



Note:  The notification does not have to include the date, time and place of the NJP as this is within the discretion of the commanding officer and is subject to change due to his/her schedule.

Also, one important consideration for the commander is if the accused accepts NJP without first being afforded the opportunity to consult with a lawyer, the results of the NJP are not admissible as a matter in aggravation at any subsequent court-martial.  As a matter of policy, legal advice should be afforded to those who seek it if at all possible (advice may be given over the telephone if necessary).



	c.	Decision of the Accused.  Once notified of the commander's intention to impose nonjudicial punishment, the accused must decide whether to accept NJP or request trial by court-martial (unless embarked aboard a Navy ship).



	d.	Service Record Book (SRB) Entries.  Page 12 of the SRB is used to record imposition of nonjudicial punishment.  Entries on this page are made by the legal or admin office in accordance with instructions contained in MCO P1070.12 (IRAM).  While the primary purpose of page 12 is to record the results of a completed NJP, one entry is required before NJP is imposed.  This entry, called the "Booker Rights" is used to record the fact that the accused was offered the opportunity to consult with a lawyer prior to deciding whether to accept NJP.  This entry will be covered in detail during our discussion on the rights of the accused.







5.	UNIT PUNISHMENT BOOK (UPB) 



	a.	GENERAL



		(1)	The reference that sets forth preparation of the Unit Punishment Book (UPB) form  is paragraph 2007 of the LEGADMINMAN.  A UPB form (refer to Appendix E-1) is used to record imposition of NJP for enlisted personnel.



		(2)	When an officer with NJP authority receives information that an offense has been committed by an enlisted Marine and makes the determination that the offense should be disposed of by NJP or be referred to higher authority, a UPB form will be prepared.



		(3)	The UPB form shall be prepared in duplicate and it may be typed or handwritten (legibly) in black or blue-black ink.  Authorized abbreviations are encouraged.  When there is insufficient space for an item, the reverse side of the UPB form or a sheet of bond paper may be used.  Additional sheet will be securely stapled to the original UPB form.



	b.	INSTRUCTIONS FOR COMPLETING THE UPB FORM



		(1)	Items 1 through 4 are self-explanatory.  Simply ensure that the accused's name, rank, pay grade, Social Security number, and unit have been recorded properly.  This information should always be taken from service records.



		(2)	Item 5 is a little more difficult.  Paragraph 2007.3e of the LEGADMINMAN gives a few examples of articles that can be typed in Item 5.  Annex ? is for your use in drafting offenses.  When drafting offenses for Item 5 they should include:



			(a)	Date, time, and place of the alleged offense.



			(b)	The specific details to indicate what the offense was.



			(c)	If applicable, who the offense was against.



			(d)	A preliminary inquiry report is usually what determines the charge in Item 5.



		(3)	Item 6:  After advising the individual in accordance with Article 31, UCMJ and section 0104, JAGMAN, require the member to indicate intentions by striking out inapplicable portions, unless the Marine is attached to or embarked aboard a naval vessel.  In such cases, strike out with a single black or blue-black ink pen all sentences after the first sentence.  See section 0109, JAGMAN.  Thereafter, require the member to date and sign the item.  When a member refuses to indicate an intention and/or refuses to sign, process charges as a refusal to accept NJP and forward toe UPB to the officer exercising court-martial jurisdiction for disposition.  Note in item 6:  "See item 18". Note in item 18:  "Marine refuses to indicate intentions or to sign item 6.  Case forwarded recommending (special court-martial; summary court-martial, etc.) ."



		(4)	Item 7:  Item 7 is nothing more than a signature block which is signed and dated by the accused's immediate commander, ensuring that the accused has been informed of his rights enumerated in item 6.



		(5)	Item 8:  Enter punishment imposed and date of imposition.  Sample forms of authorized punishments can be found in paragraph 2007.3h of the LEGADMINMAN.  Certain punishments should always be indicated in proper format.  Restriction should state the limits of restriction and whether the restriction is to be with or without suspension from duty.



		(6)	Item 9:  Enter the date and the specific terms of the suspension.  If no portions of the punishment are suspended enter the "None".  When suspending all or portions of the punishment, the specific punishment, the length of suspension, and the terms for automatic remissions will be reflected.



	Example:	2 July 1990.  Red to LCpl, E-3, susp for 3 months, at which time, unless sooner 					vacated, the red will be remitted w/o further action.



		(7)	Item 10:    Enter the name, grade and title of the officer who took final action in Item 8.



		(8)	Item 11:  The officer that imposed the punishment must make a determination that the offense(s) was(were) minor and properly punishable at Article 15 and sign Item 11.



		(9)	Item 12:  Enter the date of notification.



		(10)	 Item 13:  The officer that imposed the NJP dates and signs this item, notifying the Marine that he has the right to appeal.



		(11)	 Item 14:  The member upon whom NJP is imposed shall date and sign this item indicating an understanding of the right to appeal the NJP imposed.  When a member refuses to indicate an understanding of the right to appeal and/or refuses to sign item 14, note in item 14:  "See item 18". and place the following entry in item 18:  "Marine refuses to indicate intentions or sign item 14".



		(12)	 Item 15:  Enter the date of appeal.  If no appeal was submitted, enter "Not appealed".



		(13)	 Item 16:  If an appeal is made, enter the final action taken.  Examples are:



			(a)	Appeal denied - 25 July 1990.



			(b)	Appeal granted, punishment set aside - 25 July 1990.



			(c)	Red set aside, no further relief granted - 25 July 1990.



			(d)	This item will be signed by the officer acting on the appeal, or it may be signed "By direction".



			(e)	If no appeal is submitted, leave Item 16 blank.



		(14)	 Item 17:  Once the Marine has been notified of the decision on the appeal, enter the date of notification.  If the Marine has been transferred or discharged, the date of endorsement forwarding the decision to the Marine's home of record should be inserted.  In no appeal was submitted, leave Item 17 blank.



		(15)	 Item 18:  In this Item you should be aware of some entries that are required.  They are:



			(a)	If the Marine refused to initial Item 6, or Item 14, a notation that the "Marine refuses to indicate intentions or to sign Item 6 or Item 14" should be made.



			(b)	If the offenses are forwarded to higher authority for disposition, a general or specific recommendation as to disposition of the charges should be indicated.



			(c)	If a previously suspended punishment is subsequently vacated the specifics should be indicated.



			(d)	If a Marine submits an appeal and requests a stay of punishment and no action is taken on the appeal within five days of submission, and entry reflecting the stay will be made.



			(e)	When an executed or unexecuted punishment is set aside an entry must be reflected.



			(f)	It should be noted that Item 18 is to be utilized to record other appropriate remarks or information such as the unit diary information, race codes, and any notation by the OQR/SRB clerk.



		(16)	 Item 19:  Once all required administrative actions have been completed, the officer responsible for the action will initial this Item.  This Item must be initialed by the commanding officer, officer in charge, or by any officer with "By Direction" authority, i.e., Adj, PersO, etc., ensuring that:



			(a)	All unit diary entries have been made indicating that the NJP was conducted.



			(b)	A Page 12 entry has been made in the OQR/SRB as required by paragraph 4014 of the IRAM and section 0109(e) of the JAGMAN. 



			(c)	Promulgation of a reduction order, if appropriate has been accomplished.



6.	SCHEDULING THE NJP HEARING.  If the accused accepts nonjudicial punishment, the hearing should be conducted in a timely manner.  The commander should consider the following when scheduling the NJP hearing:



	a.	Availability of the Commanding Officer.  The accused has a right to personally appear before the commanding officer at the NJP hearing.  Unless the accused waives this right or extraordinary circumstances prevent it, the commanding officer should be present during the proceedings.



	b.	Availability of the Accused.  The NJP hearing should be scheduled at a time and date to allow the accused to personally appear before the commanding officer.  A Marine may not be involuntarily retained in the service beyond the normal EAS for the purpose of imposing NJP or to serve punishment imposed by NJP.



	c.	Availability of Witnesses.  The commander should make a reasonable attempt to schedule the hearing at a date and time to allow the accused's witnesses to appear.  However, proceedings should not be unduly delayed if witnesses are not reasonably available.  A Marine may not be involuntarily retained beyond the EAS to appear as a witness at an NJP hearing.



7.	RIGHTS OF THE ACCUSED.  The rights afforded the accused at the Nonjudicial punishment hearing will depend upon whether the accused appears personally before the commanding officer or requests not to appear personally.  (Refer to Appendix B - Accused Notification and Election of Rights)



	a.	Personal Appearance Requested.  If the accused requests a personal appearance, he/she shall be entitled to:



		(1)	Be informed of the Article 31 rights against compulsory self-incrimination.  The purpose of the Article 31 warning is to ensure the accused understands that anything said in the NJP hearing may be used against him/her in a later trial by court-martial and should understand it isn't compulsory to answer questions or make a statement during the hearing.



		(2)	Be accompanied by a spokesperson unless the punishment imposed will not exceed extra duties or restriction for 14 days, and an oral reprimand.  This spokesperson, which is provided or arranged for by the accused, is not entitled to travel or similar expenses and the proceedings should not be unduly delayed to permit the presence.  This spokesperson may speak for the accused but unless authorized by the commanding officer, may not question witnesses.



		(3)	Be informed orally or in writing of the information against him/her relating to the offenses alleged.



		(4)	Be allowed to examine documents or physical evidence on which the commanding officer intends to rely in deciding whether and how much punishment to impose.



		(5)	Present matters in defense, extenuation, and mitigation, orally or in writing, or both.



		(6)	Have witnesses present if their statements will be relevant and they are reasonably available.  A witness is not considered to be reasonably available if reimbursement from the government is required for any cost incurred in appearing, cannot appear without unduly delaying the proceedings, or, if a military witness, cannot be excused from other important duties.



		(7)	Have the proceedings open to the public unless the punishment imposed will not exceed extra duties for 14 days, restriction for 14 days, and an oral reprimand.  There is no requirement that the commander make special arrangements to facilitate access to the proceedings, such as moving the location, or providing seating for observers.  The commander may direct the proceedings be closed for good cause, such as military security interests.



	b.	Personal Appearance Waived.  Subject to the approval of the commanding officer imposing NJP, the accused may request not to appear personally at the hearing.  If the request is granted, the accused is entitled to:



		(1)	Submit written matters for consideration before the commanding officer makes the determination to impose punishment.



		(2)	Be informed of the right to remain silent and that matters submitted may be used against him/her in trial by court-martial.



	c.	Booker Statement:   ( 5 MIN)  A Page 12 entry must be made in the accused's SRB and signed by the Marine immediately before the NJP.  This entry, or "Booker Statement", should look like this:



	"(Date).  I certify I have been given the opportunity to consult with a lawyer, provided by the Government at no cost to me, in regard to a pending NJP for violation of Article(s)                     of the UCMJ.  I understand that I have the right to refuse that NJP; I (do) (do not) choose to exercise that right.  I further understand that acceptance of NJP does not preclude my command from taking other adverse administrative actions against me."	



This entry must be made:



		(1)	If the NJP referred to is ever to be used in aggravation at a future court-martial proceedings.



		(2)	To show that the accused was afforded the opportunity to consult with a lawyer.



		(3)	If the accused did not elect to refuse NJP.



		(4)	To show that the accused understands that acceptance of NJP does not preclude his command from taking other administrative actions.



8.	NJP HEARING PROCEDURES



	a.	General.  NJP hearings, properly conducted, can be an effective means of correcting minor offenses while creating a feeling of fair treatment and justice among all members of the command.  The accused, witnesses, and observers must be impressed with the impartiality, interest, and concern of the commanding officer.  Never should the proceedings take on the characteristics of a mock trial or "Kangaroo Court" in which the decision to punish was already made before the hearing began.  The conduct of the hearing must be perceived by personnel in the command and the alleged offender as fair.



	b.	Summary of the Proceedings.  A written transcript of the NJP hearing will be taken using the form prescribed in Appendix A-1-u of the JAG Manual.  Normally, a legal or admin clerk should be present to take notes and prepare the summary transcript.



	c.	Conducting the Hearing.  Each NJP hearing should be tailored to fit the situation, yet the format for each hearing should change as little as possible.  The same form used to record the summary transcript of the proceedings can be used as a procedural guide for conducting the hearing.  Generally, the following procedures would be used during the hearing conducted by the company commander:



		(1)	The following personnel should be present:



			(a)	Company Commander

			(b)	First Sergeant

			(c)	Legal or admin clerk

			(d)	Accused

			(e)	Accused's immediate supervisors

			(f)	Witnesses

			(g)	Spokesperson (if arranged by accused)

			(h)	Observers



		(2)	The proceedings are normally conducted in the company commander's office.  Prior to the hearing, all participants except the accused are in the office.  If necessary, witnesses could be outside and be called in as needed.  All participants except the company commander are standing.  There should be no discussion of the case until accused is called into the office.



		(3)	When ready to begin, the company commander directs the first sergeant to call in the accused.  The accused marches in, halts one pace from the commander's desk, and reports.



		(4)	The company commander informs the accused of the offenses pending against him/her and ensures the accused understands his/her rights.  The commander answers any questions the accused may have about his/her rights, then begins the hearing.



		(5)	First, witnesses are questioned by the commanding officer.  After the questioning is finished, the commander should ask the accused if there are any questions for the witness.



		(6)	Next, the commanding officer may present any physical evidence relating to the case.  The Military Rules of Evidence (Part III, MCM) do not apply to Nonjudicial punishment proceedings.  The commander may consider any relevant matter in reaching a decision.



		(7)	The accused is then allowed to present matters in his/her own behalf.  This may include his/her own testimony, witnesses, a statement from a spokesperson, or physical evidence.



		(8)	The company commander may then ask the superiors of the accused to present information relevant to the accused's background, proficiency, and conduct.



		(9)	The commanding officer then takes action to dispose of the case, advises the accused of this decision and if punishment was awarded, explains the appeal process to the accused.



		(10)	 The accused is then dismissed.



	d.	Commanding Officer's Alternatives.  The disposition of the case should rest mainly on the evidence presented during the hearing but also depends upon the experience and judgment of the commander and the previous record of the accused.  To dispose of the case, the commanding officer may take one of the following actions:



		(1)	Dismiss the charges if it is felt the accused did not commit the alleged offenses.



		(2)	Impose authorized punishment if it is felt the charges are substantiated.  Since the nonjudicial proceeding is not a criminal trial, it is not necessary that guilt be established "beyond a reasonable doubt."  However, the commanding officer should be satisfied the preponderance of the evidence supports a finding that the accused committed the alleged offense.



		(3)	Refer the accused to a superior commander with greater nonjudicial punishment authority if it is felt more severe punishment is warranted.



		(4)	Refer the case to a court-martial if the charges are of a more serious nature than may be properly disposed of by nonjudicial punishment.



9.	PUNISHMENT



	a.	Types of Punishment Authorized.  The types of nonjudicial punishment which may be imposed by commanding officers and OICs are briefly discussed below.  A more thorough discussion of these punishments is found in Part V, MCM.



		(1)	Admonition and Reprimand.  These punishments constitute adverse reflections upon, or criticisms of an individual's character, conduct, or performance.  A reprimand is a formal act that rebukes an offender for misconduct.  An admonition is a warning or reminder given to deter the offender from committing another offense.  Of the two, a reprimand is considered more serious.  In the case of an officer, the admonition or reprimand must be administered in writing.  In the case of enlisted personnel, it may be oral or written.



		(2)	Restriction.  This is the least severe form of punishment used to deprive the offender of liberty.  It is a moral rather than a physical restraint which is imposed by an order directing the offender to remain within specified limits.  Restriction may be awarded to both officers and enlisted.



		(3)	Arrest in Quarters.  As in the case of restriction, the restraint involved in arrest in quarters is enforced by moral obligation rather than physical means.  This punishment may only be imposed upon officers.



		(4)	Correctional Custody.  This is the physical restraint of a person during duty or non-duty hours, or both, and may include hard labor.  This punishment may not be imposed upon corporals or above, unless the offender was reduced below the grade of corporal and the reduction was not suspended.



		(5)	Confinement on Bread and Water or Diminished Rations.  This punishment may not be imposed unless the offender is attached to, or embarked aboard a U.S. Navy ship.  This punishment may not be imposed upon corporals or above and it may be awarded for only three consecutive days or less.



		(6)	Extra Duties.  This punishment involves the performance of duties in addition to those normally assigned the enlisted person undergoing punishment.  The MCM states that "military duties of any kind may be assigned;" however, guard duty shall not be assigned as punishment.  Additionally, duties assigned to noncommissioned officers should not demean the individuals grade or position.  Extra duties assigned as punishment should be accomplished before or after routine duties.  The extra duties should not normally last longer than two hours a day.  Extra duties should not be performed on Sunday although Sunday counts in the computation of the period for which punishment is imposed.



		(7)	Reduction in Grade.  This is one of the most severe forms of nonjudicial punishment and should be used with discretion.  This punishment can only be imposed to the next inferior grade.  Further, the pay grade from which demoted must be within the promotion authority of the commanding officer or any officer subordinate to the commanding officer.  Only sergeants or below may be reduced at NJP.  This punishment may not be imposed on enlisted personnel in pay grades E-6 through E-9 or commissioned or warrant officers.



		(8)	Forfeiture of Pay.  Forfeiture involves a permanent loss of pay.  When punishment includes reduction, the forfeiture is based on the grade to which reduced.



	b.	Limitations on Combinations of Punishments



		(1)	Confinement on bread and water or diminished rations may not be imposed in combination with correctional custody, extra duties, or restriction.



		(2)	Correctional custody may not be imposed in combination with restriction or extra duties.



		(3)	Restriction and extra duties may be combined to run concurrently, but the combination may not exceed the maximum imposable for extra duties.



	c.	Maximum Punishment Authorized at NJP.  In addition to admonition and reprimand, commanding officers may impose upon enlisted members of their command, the kinds and amounts of punishment listed in the chart below.  As you can see by the chart below, the amount of punishment a commander can impose is based upon his rank, and, in cases of reduction, his authority to promote.



GUIDE TO NONJUDICIAL PUNISHMENTS



                                                         BY COMMANDERS        BY COMMANDERS

                                                         CAPT & BELOW             MAJOR & ABOVE                             TYPE OF PUNISHMENT               AND OIC's                                                                         



	Confinement on Bread and  (*1)		3 days						3 days

	Water/Diminished Rations



	Correctional Custody (*2)			7 days						30 days



	Restriction (*3)					14 days						60 days



	Extra Duties (*3)				14 days						45 days

 

	Reduction in Grade (*4)				1 rank						1 rank



	Forfeiture of Pay (*5)			7 days' pay				1/2 months' pay for 2 months





NOTES FOR ABOVE:



(*1)  May only be imposed at sea.  May not be imposed upon corporal and above (unless reduced below corporal at NJP).  May not be combined with correctional custody, extra duties, or restriction.



(*2)  May not be imposed upon corporal and above.  May not be combined with restriction or extra duties.



(*3)  Restriction and extra duties may be combined to run concurrently, but the combination may not exceed the maximum imposable for extra duties.



(*4)  Offender can only be reduced 1 rank.  May not be imposed upon staff sergeant and above.  Rank from which demoted must be within the promotion authority of the commanding officer.



(*5)  When punishment includes reduction (whether or not suspended), forfeiture is based on base pay of the grade to which reduced.  The amount forfeited will be expressed in whole dollar amounts.



	d.	Determining Appropriate Punishment.  At NJP, no particular amount of punishment is prescribed for any offense.  In determining the appropriate kind and amount of punishment to impose, commanding officers should consider all matters relating to the commission of the offense, and the age, experience, intelligence, and prior record of the offender.



		(1)	Matters in aggravation are circumstances relating to the commission of the crime which increase its severity.  For example, the offense may have had a significant adverse impact on the mission, discipline, or efficiency of the command.



		(2)	Matters in extenuation are circumstances which serve to explain the commission of the offense which tend to decrease its severity.  For example, a Marine stole money to feed his family.



		(3)	Matters in mitigation are facts about the accused which may serve to lessen the punishment imposed.  In this case, particular acts of good conduct or bravery and information showing prior good service should be considered.



	e.	Suspension, Mitigation, and Remission of Punishment.  The commanding officer's authority and responsibilities do not end with the awarding of Nonjudicial punishment.  His power to reduce part or all of the punishment imposed can be a principal means of accomplishing the primary objective of NJP - rehabilitation of the offender.  A commanding officer's use of power to suspend, mitigate, or remit punishment imposed at NJP can enhance his position as a leader and often results in a favorable and lasting impact upon the offender.  Paragraph 6 in Part V of the MCM gives a thorough explanation of these actions.



		(1)	Authority.  The officer imposing the nonjudicial punishment, a successor in command, or the commanding officer of a unit the offender has been transferred to, may suspend, mitigate, or remit nonjudicial punishments.



		(2)	Suspension.  "Suspension" of punishment in the military is similar to "probation" in civilian criminal law.  Suspension gives the offender the opportunity to show sincere desire for rehabilitation.  All or part of a punishment may be suspended at the time the punishment is imposed, or later after a portion of the punishment has been served.  Suspensions may not exceed six months.  A suspension may be vacated (meaning the punishment must now be served) by the offender's commanding officer, if the offender is involved in another incident of misconduct during the suspension period.



		(3)	Mitigation.  Mitigation means a reduction in either the quantity or quality of the punishment.  This action may be appropriate when the offender's good conduct since NJP merits a reduction in the punishment.

		

		(4)	Remission.  Remission is an action whereby any unexecuted portion of the punishment is canceled.  Remission is appropriate under the same circumstances as mitigation.



10.	APPEALING NONJUDICIAL PUNISHMENT 



	a.	Right to Appeal.  When Nonjudicial punishment is awarded, the commanding officer imposing the punishment must inform the offender of the right to appeal.  (Appendix C) is an example of a form which could be used when an accused is informed of the right to appeal.



	b.	Grounds for Appeal.  The accused may appeal the nonjudicial punishment imposed if it is felt the punishment was unjust or disproportionate to the offense.  The accused may not appeal the commanding officer's decision to vacate a previously suspended punishment.  Some legitimate grounds for an appeal are:



		(1)	The type and/or amount of punishment imposed was more severe than necessary.  For example, the offender was reduced in rank and sentenced to 30 days correctional custody for being 30 minutes late for work.  Or, the records show the punishment imposed was greater than that normally imposed by the commander for similar offenses and there is no justification (multiple NJP's) for the increased punishment.



		(2)	The punishment imposed exceeded the maximum that could be awarded by the officer conducting NJP.



		(3)	The punishment was not one of the types of punishments authorized at NJP.



		-  The "offense" for which the punishment was imposed was not a violation of the UCMJ.



		-  Insufficient evidence to prove the accused committed a punishable offense.  For example, one or more of the elements of the offense was lacking.



		-  The statute of limitations had expired when punishment was imposed.



		-  The accused was not afforded a procedural right during the NJP proceedings.  (If an appeal is granted on this basis, another hearing could be conducted by the commander who imposed the original punishment.  The punishment imposed at the rehearing cannot be more severe than that originally imposed).



	c.	Time Limit.  An appeal must be submitted within 5 days of imposition of the punishment.  If, at the time punishment is imposed, the accused feels unable to submit an appeal within the 5 day limit, more time may be requested.  However, it must be clearly shown there are unusual circumstances which prevent an appeal from being submitted in a timely manner.



	d.	Format and Content of the Appeal.  The appeal must be submitted in writing and should include the accused's reasons for regarding the punishment as unjust or disproportionate.  Although not specifically required, it is a good idea to have the appeal letter typed before forwarding to the appeal authority.



	e.	To Whom Submitted.  The appeal is submitted to the next superior in the chain of command.  For example, the battalion commander would be the appeal authority for all NJPs conducted by the company commanders.



	f.	Effects on Punishment.  The offender may be required to undergo any punishment imposed while the appeal is being considered.  However, it may be requested in the appeal that punishment involving restraint and extra duties be stayed (postponed) until action on the appeal is taken.  In any case, if action is not taken within 5 days after submission, and if the offender requests, any unexecuted punishment involving restraint and extra duties shall be stayed until the appeal process is completed.



	g.	Legal Review.  Before acting on an appeal of certain NJP punishments (Paragraph e, Article 15, MCM) the appeal authority must refer the case to a judge advocate for consideration and advice.  The appeal authority should act on any request for stay of punishment before the case is referred for legal review.



	h.	Actions of Appeal Authority.  The superior authority to whom the appeal was made may either set aside (abolish), suspend, mitigate, or remit all or a portion of the punishment.  In no case can the appeal authority impose a more severe punishment than that originally imposed.



	i.	NJP proceedings are considered complete and final when the appeal period expires or when the offender is notified of the decision on the appeal.



11. COMMANDING OFFICER'S SCRIPT:   Each NJP hearing should be tailored to fit the situation, yet the format of each hearing should change as little as possible.  (Appendix A) is an example of a possible script from a typical NJP proceeding.  It identifies the normal statements from the officer in charge of the proceedings and when a response from other parties is expected. 



REFERENCES:	Manual for Courts-Martial

			JAG Manual

			MCO P5800.8, Manual for Legal Administration







�CAPTAIN'S MAST

OFFICE HOURS





CO:	You are suspected of committing the following violation(s) of the Uniform Code of 			Military Justice.



		                                                                                                                                          	

		                                                                                                                                          



You do not have to make any statement regarding the offense(s) of which you are accused or suspected and any statement made by you may be used as evidence against you.  (Note:  If it is reasonably foreseeable that the accused's statements during the Captain's Mast/Office Hours proceedings may be considered for introduction in evidence in a later court-martial, an explanation of rights and waiver, in the format of Appendix A-1-n of the JAG Manual, will have to be obtained from the accused, during the hearing, before proceeding further.)



CO:	You are advised that a Captain's Mast/Office Hours is not a trial and that a determination 			of misconduct on your part is not a conviction by a court.  Further, you are advised that 			the formal rules of evidence used in trials by court-martial do not apply at Captain's 			Mast/Office Hours.



CO:	I have a statement signed by you acknowledging that you were fully advised of your 			legal rights pertaining to this hearing.  (Note:  This statement will be either JAG Manual 			Appendix A-1-r, A-1-s, or A-1-t.)



CO:	Do you understand this statement and do your understand the rights explained therein?



ACC:	                                                                                                                                          



CO:	Do you have any questions about them or do you wish to make any requests?



ACC:	                                                                                                                                          	



		                                                                                                                                          	



		                                                                                                                                          







A-1

CAPTAIN'S MAST

OFFICE HOURS



CO:	To witness (es) (if any are present) What can you tell me about the accused's 			involvement in this (these) offense (s)?



WIT:	                                                                                                                                          



		                                                                                                                                          



CO:	(To witness(es) )  Who has/have previously provided written statement(s)?  (When 			accused and CO both have copies of the statement(s) )  Do you adopt your statement(s) 			as your testimony here today?



WIT:	                                                                                                                                          



		                                                                                                                                          



CO:	Do you have anything to add to or change in your statement(s)?



WIT:	                                                                                                                                          



CO:	(To Accused)  Would you like me to ask any further questions of the witness(es)?



ACC:	                                                                                                                                          



CO:	(After all witnesses are questioned)  I have before me the following documents / 			statements / physical evidence that will be considered by me.  Have you been given the 			opportunity to examine them?



ACC:	                                   



CO:	(If the answer is "no" offer the accused the opportunity to examine the evidence.)



CO:	Is there anything that you wish to offer?  (If the answer is "yes" permit the accused the 			opportunity to call his witness (es), make a personal statement in defense, and present 			other evidence.)



ACC:	                                                                                                                                          





A-2

CAPTAIN'S MAST

OFFICE HOURS



CO:	Are there any other witnesses you would like to call or any other evidence you would 			like to present?



ACC:	                                                                                                                                          



CO:	Is there anything that you wish to offer that would lessen the seriousness of this (these) offense (s) or mitigate them?



ACC:	                                                                                                                                          



CO:	(To witness)  What can you till me about performances of duty?



WIT:	                                                                                                                                          



CO:	(To accused)  Is there anything else you would like to present?



ACC:	                                                                                                                                          



CO:	I have determined the offense(s) involved herein to be minor and punishable at Captain's Mast/Office Hours.  I further find you (have not committed the offense(s) charged)  (have committed the offense(s) charged)



CO:	Accordingly, I impose the following punishment:



		                                                                                                                                          



		                                                                                                                                          



CO:	You are advised that you have the right to appeal this punishment to (identify the superior authority by name and organization title).  Your appeal must be made within a reasonable time, which is normally 5 days.  Following this hearing,                                will advise you more fully of this right to appeal.  Do you understand?



ACC:	                                                                                                                                          



CO:	You are dismissed.





A-3

ACCUSED'S  NOTIFICATION

AND ELECTION OF RIGHTS





ACCUSED NOT ATTACHED TO OR EMBARKED ON A VESSEL

RECORD MAY BE USED IN AGGRAVATION IN EVENT OF LATER COURT-MARTIAL





Notification and election of rights concerning the contemplated imposition of nonjudicial punishment in the case of                                                            , SSN                                     , assigned to                                                                                                                                 .



NOTIFICATION

1.	In accordance with the requirements of paragraph 4 of Part V, MCM 1984, you are notified that the Commanding Officer is considering imposing nonjudicial punishment on you because of the following alleged offenses:



2.	The allegations against you are based on the information:



3.	You have the right to demand trial by court-martial in lieu of nonjudicial punishment.  If trial by court-martial is demanded, charges could be referred for trial by summary, special, or general court-martial.  If charges are referred to trial by summary court-martial, you may not be tried over your objection.  If charges are referred to a special or general court-martial you will have the right to be represented by counsel.  The maximum punishment that could be imposed if you accept nonjudicial punishment is:



Company Grade Officer:  7 days pay, and 14 days restriction, 14 days extra duty or 7 days CC;



Field Grade Officer:  1 rank reduction, 1/2 of 2 months pay, and 45 days restriction, 45 days extra duty, or 30 days CC, or 60 days restriction.



4.	If you decide to accept nonjudicial punishment, you may request a personal appearance before the Commanding Officer or you may waive this right.















B-1

ACCUSED'S  NOTIFICATION

AND ELECTION OF RIGHTS





	a.	Personal appearance waived.  If you waive your right to appear personally before the Commanding Officer, you will have the right to submit any written matters you desire for the Commanding Officer's consideration in determining an appropriate punishment.  You are hereby informed that you have the right to remain silent and that anything you do submit may be used against you in a trial by court-martial.



	b.	Personal appearance requested.  If you exercise your right to appear personally before the Commanding Officer, you shall be entitled to the following rights at the proceedings:



		(1)	To be informed of your rights under Article 31 (b), UCMJ.



		(2)	To be informed of the information against you relating to the offenses alleged.



		(3)	To be accompanied by a spokesperson provided or arranged for by you.  A spokesperson is not entitled to travel or similar expenses, and the proceedings will not be delayed to permit the presence of a spokesperson.  The spokesperson may speak on your behalf, but may not question witnesses except as the Commanding Officer may permit as matter of discretion.  The spokesperson need not be a lawyer.



		(4)	To be permitted to examine documents or physical objects against you that the Commanding Officer has examined in the case and on which the Commanding Officer intends to rely in deciding whether and how much nonjudicial punishment is imposed.



		(5)	To present matters in defense, extenuation, and mitigation orally, in writing, or both.



		(6)	To have witnesses attend the proceeding, including those that may be against you.  If their statements will be relevant and they are reasonably available.  A witness is not reasonably available if the witness requires reimbursement by the United States for any cost incurred in appearing, cannot appear without unduly delaying the proceedings, or if a military witness cannot be excused from other important duties.
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ACCUSED'S  NOTIFICATION

AND ELECTION OF RIGHTS



		(7)	To have the proceedings open to the public unless the Commanding Officer determines that the proceedings should be closed for good cause.  However, this does not require that special arrangements be made to facilitate access to the proceedings.



5.	In order to help you decide whether or not to demand trial by court-martial or exercise any of the rights explained above should you decide to accept nonjudicial punishment, you may obtain the advise of a lawyer prior to any decision.  If you wish to talk to a lawyer, a military lawyer will be made available to you, either in person or by telephone, free of charge, or you may obtain advice from a civilian lawyer at your own expense.



6.	Knowing and understanding all of my rights as set forth in paragraphs 1 through 5 above, my desires are as follows:



	a.	Lawyer.	(check one or more, as applicable)



		            	I wish to talk to a military lawyer before completing the remainder of this form.



				

		            	I wish to talk to a civilian lawyer before completing the remainder of this form.



		            	I hereby voluntarily, knowingly, and intelligently give up my right to talk to a 					lawyer.



                                            	                    		                                                                       

Signature of Witness			Date				Signature of Accused               Date



NOTE:  If the accused wishes to talk to a lawyer, the remainder of this form shall not be                           completed until the accused has been given a reasonable opportunity to do so.



                     I talked to                                      a lawyer on                                    





                                                                                                                                                      Signature of Witness		    Date				Signature of Accused                      Date



B-3

ACCUSED'S  NOTIFICATION

AND ELECTION OF RIGHTS



	b.	Demand for trial by court-martial.		(check one)



		              		I demand trial by court-martial in lieu of nonjudicial punishment.



		             		I accept nonjudicial punishment.



NOTE:  If the accused demands trial by court-martial the matter should be submitted                to the Commanding Officer for disposition.



	c.	Personal appearance.		(check one)



		            		I request a personal appearance before the Commanding Officer.



		           		I waive a personal appearance.	(check one)



		           		I do not desire to submit written matters for consideration.



		           		Written matters are attached.





   

NOTE:    The accused's waiver of personal appearance does not preclude the                            Commanding Officer from notifying the accused in person of the 	                punishment imposed.



	d.	Elections of personal appearance.		(check one)



		             		I request that the following witness (es) be present at my nonjudicial 						punishment.

		                                                                                                                                          



		                                                                                                                                          



                                                                                                                                                     

Signature of Witness			Date			Signature of Accused	Date
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OFFICE HOURS

ACCUSED'S  ACKNOWLEDGMENT

OF APPEAL RIGHTS





I,                                                                              ,  SSN                                                       ,

		(Grade and name of accused)

assigned or attached to                                                                                                              , have been informed of the following facts concerning my rights of appeal as result of office hours held on                                                                           .



	a.	I have the right to appeal to the                                                                                         .



	b.	My appeal must be submitted within a reasonable time.  Five Days after the punishment is imposed is normally considered a reasonable time, in the absence of unusual circumstances.  Any appeal submitted thereafter may be rejected as not timely.  If there are unusual circumstances which I believe will make it extremely difficult or not practical to submit an appeal within the five day period, I should immediately advise the officer imposing punishment of such circumstances, and request an appropriate extension of time in which to file my appeal.



	c.	The appeal must be in writing.



	d.	There are only two grounds for appeal; that is;



		(1)	The punishment was unjust;



		(2)	The punishment was disproportionate to the offense(s) for which it was imposed.



	e.	If the punishment imposed included reduction from the pay grade of  E-4 or above, or was in excess of :  arrest in quarters for 7 days, correctional custody for 7 days, forfeiture of 7 days pay, extra duties for 14 days, restriction for 14 days, or detention of 14 days pay, then the appeal must be referred to a military lawyer for consideration and advice before action is taken on my appeal.





                                                             			                                                                       

	(Signature of Accused & Date)					(Signature of Witness & Date)
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CHARGE SHEET





Heading





5800       

 HqSvcCo

                

 (Date)    





From:                                                                                                                                                                    

	(Grade)		(Name) 	(SSN)	(Section)



To: Commanding Officer





Subj: CHARGE SHEET





 1. I desire to charge                                                                                                          , as described:

			(Grade)	(Name)	(SSN)





 In that he/she, did, on or about                                   , at                                                                          



                                                                                                                                                                  



                                                                                                                                                                  



                                                                                                                                                                  







                                                  	                                                              

Signature of Accuser 		Signature of Witness



                                                  	                                                              

Signature of Accused		Signature of Witness











- First Sergeant should receive all charge sheets



- Review charges with the accuser 



- Conduct a preliminary inquiry into circumstances  



- Validate the charges
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�UNIT PUNISHMENT BOOK (5812)			1. 	See Chapter 2, Marine Corps Manual for Legal Administration,

						MCO P5800.8.

					2.	Form is prepared for each accused enlisted person referred to 

						Commanding Officer's Office Hours.

					3.	Reverse side may be used to summarize proceedings as required

	by .�E-1
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