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EDUCATIONAL OBJECTIVES:  The student will be able to identify the following:





		(1)	Elements of probable cause which must exist before pretrial restraint is imposed.


  	


		(2)	Four types of pretrial restraint.





		(3)	The maximum punishment which may be awarded by each court.





		(4)	Elements which will determine the specific type of courts-martial held.





OUTLINE





1.	STEPS LEADING TO A COURT-MARTIAL





	a.	Preliminary Inquiry.  As you learned in the lesson on inquiries,  upon receipt of information that a member of the command is accused or  suspected of committing an offense, the accused's immediate commander will initiate a preliminary inquiry (R.C.M. 303, MCM).





	b.	Initial Disposition.  Once the preliminary inquiry is completed,  allegations of offenses should be disposed of in a timely manner at the lowest  appropriate level.  Each commander has discretion to dispose of offenses by  members of his command.  Ordinarily the immediate commander of a person accused  or suspected of committing an offense triable by court-martial determines how  to dispose of the offense.  However, a superior commander may withhold from a  subordinate the authority to dispose of offenses in individual cases or certain  types of cases.  A commander may take the actions listed below to dispose of a charge or suspected offense (See R.C.M. 306, MCM for more details).





		(1)	No Action.  A commander may decide to take no action on an  offense.  If charges have been preferred (meaning a charge sheet has been  prepared), they may be dismissed.  This does not prevent later disposition of the charges by the actions explained in subparagraphs (2) - (5) below.





		(2)	Administrative Action.  A commander may take administrative action  in addition to or instead of other actions listed in this paragraph.   Administrative actions include nonpunitive measures such as counseling, admonition, EMI, or withholding of privileges.





		(3)	Nonjudicial Punishment.  If the commander considers the offense to be minor, he/she may choose to dispose of it at NJP.





		(4)	Forwarding for Disposition.  In some cases, the immediate  commander may lack authority to take the action considered appropriate to the  alleged offense.  Such cases he should be forwarded to a superior commander for  disposition.  When the case is forwarded, the subordinate commander will include a recommendation as to appropriate disposition.





		(5)	Referral to Court-Martial.  The commander is empowered to convene a court-martial for the charges.





	c.	Preferral of Charges.  When it is anticipated that the alleged offense  will be disposed of at a court-martial, charges should be formally "preferred"  by filling-out blocks 1-11 of the charge sheet (See Appendix A to this handout and R.C.M. 307).





	d.	Notification of the Accused.  The immediate commander of the accused  shall ensure the accused is informed of the charges preferred and the name of  the person who preferred the charges.  When this notification is given, block 12 of the charge sheet should be completed.





	e.	Speedy Trial.  The Sixth Amendment to the Constitution states in part,  "In all criminal prosecutions, the accused shall enjoy the right to a speedy and  public trial..."  In the military, the accused shall be brought to trial within  120 days after the date notified of the charges preferred or the date ordered  into pretrial restraint.  If the accused is ordered into pretrial arrest or  confinement, the accused shall be brought to trial within 90 days of the date the restraint was imposed (See R.C.M. 707, MCM for more details).





2.	PRETRIAL RESTRAINT.  In some cases, the commanding officer may consider it  necessary to restrain the accused during the disposition of charges or while  awaiting trial by court martial.  The various types of pretrial restraint are briefly discussed.  For a more thorough explanation, see R.C.M. 304 and 305.





	a.	Authority to Impose Pretrial Restraint.  Any commissioned officer may  impose pretrial restraint on an enlisted person.  Additionally, the commanding  officer may delegate this authority to warrant officers, staff NCOs, and NCOs of  his command.  Ordinarily, these individuals would be granted this authority only  when performing command duties such as Officer of the Day, Staff Duty NCO, and Duty NCO.





	b.	Basic Considerations.  Pretrial restraint serves to ensure the accused  is present during disposition of charges and while awaiting trial.  Pretrial  restraint should not be imposed as punishment or used as a mere convenience to  the command.  A person accused or suspected of an offense may be restrained only if there is probable cause to believe all of the following:





		(1)	An offense triable by a court-martial has been committed.





		(2)	The person to be restrained committed it.





		(3)	The restraint is necessary to ensure the accused's presence at the trial or to prevent other acts of misconduct from being committed.





	c.	Types of Pretrial Restraint.  The four types of pretrial restraint, in order of severity are:





		(1)	Conditions on Liberty.  Conditions on liberty include orders to  report periodically to a specified official, orders not to go to a certain place  (such as the scene of the alleged offense), and orders not to associate with  specified persons (such as the alleged victim or potential witnesses).  This is  the only type of pretrial restraint that doesn't trigger the "speedy trial clock."





		(2)	Restriction in Lieu of Arrest.  Restriction in lieu of arrest is  the restraint of a person by oral or written orders directing the person to  remain within specified limits such as quarters, place of work, and the mess  hall.  Unless otherwise directed, a restricted person will continue to perform regular duties.





		(3)	Arrest.  Arrest is the restraint of a person by oral or written  orders, directing the person to remain within specified limits.  Unlike a person  on restriction, an individual placed in arrest may not be required to perform full military duties.





		(4)	Confinement.  Confinement is the physical restraint of an  individual and is the most severe form of pretrial restraint.  Confinement is  imposed pursuant to orders by a competent authority, usually the accused's  commanding officer.  Confinement should only be imposed when less severe forms of restraint are considered inadequate.





	d.	Review of Pretrial Confinement





		(1)	Not later than 72 hours after ordering a prisoner into pretrial  confinement, or after receipt of a report that a member of the commander's unit  has been confined, the commander shall decide whether pretrial confinement will continue.





		(2)	The commander shall direct the accused's release from pretrial confinement unless the commander has probable cause to believe that:





			(a)	An offense triable by court-martial has been committed and the person confined committed it.





			(b)	Confinement is necessary because it is foreseeable, if  released, the accused will not appear at the trial or will engage in serious  criminal misconduct.  (Serious misconduct includes intimidation of witnesses,  seriously injuring others, or other offenses which pose a serious threat to the safety of the community or to the morale, welfare, and discipline of the unit).





			(c)	Less severe forms of restraint have been considered and would be inadequate.





		(3)	If confinement is continued, another review of the necessity to  continue confinement will be made within 7 days from the initial date of  confinement.  This review will be conducted by a neutral and detached officer  who is appointed by the commanding general.  Upon completion of the review, the  reviewing officer shall approve continued confinement or order an immediate release.  The accused may not be confined again before completion of the trial except when  the discovery of new evidence, or the accused's misconduct, justifies  confinement.  However, the commander may impose lesser forms of pretrial restraint if necessary.





3.	SUMMARY COURT-MARTIAL (SCM).  The SCM is the lowest level court designed to  exercise justice promptly for minor offenses with a simple method and procedure.   Typical offenses tried at a SCM include unauthorized absence (UA), disrespect,  and disobedience.  Capital offenses (an offense for which the maximum punishment includes the death penalty) cannot be tried at a SCM.





	a.	Convening Authority.  Commanding officers at the battalion/squadron  level and above may convene a summary court-martial.  Additional convening authorities are designated in Articles 23-24, UCMJ, and Chapter 1, JAG Manual.





	b.	Jurisdiction.  Only enlisted persons subject to the UCMJ may be tried by a summary court-martial.





	c.	Composition.  The summary court-martial is composed of one active duty  commissioned officer of any MOS, preferably at least a Navy lieutenant or Marine  captain.  The summary court-martial officer acts as judge, jury, prosecution, and defense for the accused.





	d.	Rights of the Accused.  An accused referred to a summary court-martial has the right to:





		(1)	Refuse trial by summary court-martial.





		(2)	Consult with a lawyer prior to deciding whether to accept trial by summary court-martial.





		(3)	Be represented by civilian counsel personal expense if such representation would not delay the proceedings.





		(4)	Cross examine witnesses and examine evidence.





		(5)	Call witnesses and introduce evidence.





		(6)	Remain silent.





	e.	Authorized Punishment





		(1)	Confinement for 30 days; or hard labor without confinement for 45  days; or restriction for 60 days.  (Sergeants and above may not be confined or caused to serve hard labor.)





		(2)	Forfeiture of two-thirds pay per month for one month.





		(3)	Reduction to lowest paygrade.  (Sgts and above may only be reduced one paygrade.)





	f.	Review and Appeal.  The findings and sentence of the court-martial shall  be reported promptly to the convening authority.  The accused has 7 days after  the sentence is announced to submit allegations of error or requests for clemency to the convening authority.  After the convening authority takes his action, the record is forwarded to the  local staff judge advocate for review.  In most cases, this is the final level of review.





4.	SPECIAL COURT-MARTIAL (SPCM).  The purpose of the special court-martial is  to exercise jurisdiction in cases which are serious but not capital.  Cases such as desertion, assault, larceny, and robbery are typically tried by SPCM.





	a.	Convening Authority.  Battalion/squadron commanders and above, and those  commanders designated in Article 23, UCMJ and Chapter 1, JAG Manual, may convene a special court-martial.





	b.	Jurisdiction.  Officers and enlisted members subject to the UCMJ may be  tried by SPCM.  An individual cannot refuse to be tried by a special court-martial.





	c.	Composition.  The special court-martial may be composed of:





		(1)	A military judge and at least three members; or





		(2)	A military judge alone (if requested by the accused).





	d.	Rights of the Accused.  An individual referred to a SPCM is afforded the following rights:





		(1)	Right to Counsel  (See R.C.M 506, MCM)





			(a)	Right to a Military Counsel.  When a case is referred to a  SPCM, a defense counsel (lawyer) must be detailed for the accused.  In addition  to the detailed counsel, the accused has the right to have a military counsel of  personal choice for defense, if such counsel is "reasonably available."  No  particular reason for the accused's request for a certain counsel is required.   Even though the Marine may not know the lawyer personally, the lawyer must be  provided unless other duties would prohibit leaving the post.  The distance and  the cost alone do not render the counsel unavailable.  If the accused is  represented by an individual military counsel of choice, the detailed military  counsel shall normally be excused; however, the accused may request that the  detailed counsel act as an associate counsel.  The accused does not have a specific right to be represented by more than one military counsel.





			(b)	Right to a Civilian Lawyer.  In addition to being represented  by a military counsel, the accused can also be represented by a civilian lawyer.   The civilian lawyer must be retained at the expense of the accused.  When the  accused is represented by a civilian lawyer, the military counsel may be retained to assist the civilian lawyer, or may be excused altogether.





			(c)	Right to Self-representation.  The accused may waive the right  to be represented by counsel and conduct the defense personally.  Such waiver  shall be accepted by the military judge only if it is found the accused is  competent to understand the disadvantages of self-representation and the waiver  is voluntary.  The military judge may require a defense counsel remain present  even if the accused waives counsel and conducts the defense personally.  The  right of the accused to conduct the defense personally may be revoked if the accused is disruptive or fails to follow basic rules of decorum and procedure.





			(d)	Right to Have a Nonlawyer Present.  Subject to the discretion  of the military judge, the accused may have persons who are not lawyers present  and seated at the counsel table during the trial for the purpose of consultation.





		(2)	Elect Composition of Court-Martial.  The accused appearing before a  SPCM has two elections regarding the composition of the court (see R.C.M. 903, MCM):





			(a)	Trial by Judge Alone.  The accused may decide to be tried by a  military judge alone.  This judge will determine the guilt or innocence of the  accused, and if the accused is found guilty, will determine the sentence to be served.





			(b)	Request for Enlisted Members.  An enlisted member being tried  by SPCM may request that at least one-third of the panel members be enlisted.   Upon such a request from the accused, the convening authority will detail an  appropriate number of enlisted personnel to sit as court members.  The enlisted  personnel on the panel cannot be from the same unit as the accused and should be senior in rank to the accused.





		(3)	Right to Challenge Court Members.  The right of the accused to  choose the trier extends beyond the options listed above.  The accused also has  the right to reject certain court personnel after they are detailed as court  members.  This is called the right to challenge (see R.C.M. 912, MCM).  There are two types of challenges:





			(a)	Challenge for Cause.  R.C.M. 912 lists the grounds upon which  a military judge or court member may be challenged for cause.  For example, if a  member of the court is a witness for the prosecution or was an investigating  officer in the case, he would be excused from participating in the trial upon a  challenge from either side.  In addition to any pretrial inquiries regarding the  court members, both counsel have the opportunity during the first stage of the  trial to question the court members and the judge to determine if any grounds  for challenge exist.  The military judge will determine if legitimate grounds  for the challenge exist, and if so, will dismiss him or herself or the  challenged court member automatically.  The most common reason for a dismissal is the existence of some form of bias towards one side or the other.





			(b)	Peremptory Challenge.  The peremptory challenge is an  arbitrary challenge.  No reason need be given.  When a challenge is made, the  challenged member is automatically excused without any deliberation.  There is  only one peremptory challenge for each side and this type can only be used to excuse a court member, not the judge.





	e.	Authorized Punishment.  An enlisted member found guilty at a SPCM may be sentenced to any punishment not limited by the code, up to and including:





		(1)	Confinement for six months.





		(2)	Forfeiture of two thirds pay for six months.





		(3)	Reduction to private.





		(4)	Bad Conduct Discharge.





	f.	Appeals and Review.  In cases which no BCD is awarded, the review  process is basically the same as that for a SCM.  However, when a BCD has been  awarded, the case is automatically sent to appellate review before the Navy-  Marine Corps Court of Military Review.  In some instances further review by the Court of Military Appeals and the Supreme Court is possible.





5.	GENERAL COURT-MARTIAL (GCM).  The purpose of this court is to exercise  justice for cases of a very serious nature including such capital offenses as rape, murder, and treason.





	a.	Convening Authority.  All general officers in command of Marine Corps  units and those flag or general officers designated in Article 22, UCMJ and Chapter 1, JAG Manual, may convene a GCM.





	b.	Jurisdiction.  A general court-martial may try any person subject to the UCMJ for any offense.





	c.	Composition.  A general court-martial shall consist of:





		(1)	A military judge and at least five members; or





		(2)	A military judge alone (if requested by the accused and the offense is noncapital).





	d.	Rights of the Accused.  The accused in a GCM has the same rights as  those afforded during a SPCM except when being tried for a capital offense, the accused may not request to be tried by military judge alone.





	e.	Authorized Punishment.  A GCM may award any authorized punishment, to include death.





	f.	Appeals and Review.  All GCM cases which the sentence, as approved by  the convening authority, includes dismissal, punitive discharge, or confinement  of one year will be reviewed in the same way as a SPCM which awarded a BCD.   Cases involving the death penalty are reviewed in similar manner, except review  by a Court of Military Appeals is mandatory.  In GCM cases not involving death,  dismissal, punitive discharge, or confinement of one year or more, review takes  place in the Office of the Staff Judge Advocate General.  (Art 69, UCMJ and R.C.M. 1201).





6.	DETERMINING MAXIMUM PUNISHMENT.  R.C.M. 1003, MCM discusses the various types and amounts of punishment which can be awarded by a court-martial.





	a.	The maximum punishment for any offense may be determined by the following steps:





		(1)	Offense Committed.  The first step is to determine the maximum  punishment which may be awarded for the offense committed.  The place to look  for maximum punishments is in Part IV, MCM under each punitive article.  Don't  use the Maximum Punishments Chart in Appendix 12, MCM.  It was compiled for convenience purposes only and is not the authority for specific punishments).





EXAMPLE:  On page IV-20 of the MCM under subparagraph (e) of Article 89, you'll  see that violation of this article carries the maximum punishment of a BCD, forfeiture of pay and allowances, and confinement for one year.





		(2)	Type of Court-Martial.  The second step is to determine the maximum  punishment the court-martial to which the charges have been referred may adjudge.





EXAMPLE:  The maximum punishment which can be awarded by a special court-martial  is a BCD, 6 months forfeiture of two thirds pay, 6 months confinement, and reduction to E-1.





		(3)	The maximum punishment which may be adjudged is the lesser of the punishments in steps (1) and (2) above.





EXPLANATION:  In this case the maximum punishment for violation of Article 89  exceeds the punishment which may be awarded by a special court-martial.   Therefore, the maximum punishment an individual tried by SPCM for violation of  Article 89 could receive is the lesser of the two:  BCD, 6 months forfeiture of two thirds pay, 6 months confinement, and reduction to private.





	b.	Reductions at Courts-Martial.  In the explanation above, you probably  noticed that the punishment authorized included reduction to private even though  reduction was not listed in subparagraph (e) of Article 89.  In accordance with  R.C.M. 1003, a SPCM and GCM may reduce an enlisted member to the lowest or any  intermediate pay grade for violation of any punitive article of the UCMJ.  This  also applies to reductions at a SCM; however, sergeants and above tried by SCM  may only be reduced one pay grade.  Additionally, in accordance with Article 58,  UCMJ, a sentence of a dishonorable or bad-conduct discharge, confinement of 90  days, or hard labor without confinement, carries with it an automatic reduction  to private (remember, sergeants and above cannot be sentenced to confinement or  hard labor at a SCM, so Article 58 cannot be used as a "Catch 22" to reduce sergeants and above to private at a summary court-martial).





	c.	Increases in Punishment.  R.C.M. 1003 authorizes increases in  punishments in the circumstances listed below.  However, the maximum punishment  authorized under this rule is still limited by the jurisdictional limits of the  court-martial.  (For example, this rule may not be used to award a dishonorable discharge at a SPCM).





		(1)	Two or more Offenses.  When the accused is found guilty of two or  more offenses at a single court-martial, the maximum authorized punishment may  be imposed for each separate offense.  Additionally, if found guilty of two or  more offenses for which a dishonorable or bad conduct discharge is not  authorized, and the total authorized confinement for these offenses is 6 months  or more, an accused may receive a bad conduct discharge and forfeiture of all pay and allowances.





		(2)	Three or more Convictions.  If an accused is found guilty of an  offense for which a dishonorable discharge is not authorized, but has had three  or more SPCM or GCM convictions in the previous year, the accused may receive a  dishonorable discharge, forfeiture of all pay and allowances, and confinement for one year.





		(3)	Two or more Convictions.  If an accused is found guilty of an  offense for which a dishonorable or bad conduct discharge is not authorized, but  has had two or more SPCM or GCM convictions in the previous 3 years, the accused  may receive a bad conduct discharge, forfeiture of all pay, and confinement for 3 months.








REFERENCES:	Manual for Courts-Martial


			JAG Manual


			MCO P5800.8, Manual for Legal Administration
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